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STATE OF NEI,i7 YORK
STATE TAX COI'TMISSION

In the Matter of the Petition

o f

James M. McNearney Distr ibutors, Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  tbe  Per iod  3 /L /73-2128/76 .

AFFIDAVIT OF }(AILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Deternination by nail

uPon James M. McNearney Distr ibutors, Inc.,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

James M. McNearney Distributors, Inc.
L7O7 Sta te  S t .
Schenectady, NY L23O4

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet. i t ioner.

Sworn to before me this

of November, 1980.

properly addressed wrapper in a

exclusi-ve care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

14th day



STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

James M. llcNearney Distri.butors, Inc.

AFFIDAVIT OF ilAILING

for Redeteruination

of a Determination

Sa1es & Use Tax

under Artlcle 28 &

of a Def ic iency or a Revisioo

or a Refund of

29 of. the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within aotice of Determination by nail

upon Raymond A. Dechene the representative of tbe petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Raymond A. Dechene
54 Brockley Dr.
Delmar, t l l f 12054

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

forth on said wrapper is the lastthe petitioner herein and that the address set

knowo address of the representative of itiouer.

Sworn to before ne tbis

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Janes M. McNearney Distr ibutors, Inc.
1707 Sta te  S t .
Schenectady, NY 12304

Dear Mr. McNearney:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi-th this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COM}IISSION

cc:  Pet i t ioner 's  Representa t ive
Raynond A. Dechene
54 Brockley Dr.
Delmar, NY 12054
Taxing Bureau's Representat ive
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S$TE OF NEI^I YORK

STAXS TN( Co!'1{ISSIC$I

nn tte Matts of tte AFpUcation

of

.leMEs M. }€NEARNEY DISIRIBI'IORS, I!iE.

fon Revisicm of a Detennination on for refilrd
of Sales ard Use Sa:es unter ArticLes 28 ard
29 of tte lb:r Law for the pciod llarch 1, 1973
ttuorgh Febuaq,r 28, L976.

DEESMI}BSTON

.nFplicantr Jams lvl. I'lchbarney Dlstrihrtcs, Inc. . Y|OT State Street,

Scinnectdyr l,tr€{v York 12304, filed an apllcation fc revisiqt of a deHrnLnatiqr

or fG refirrrl of sales ard use taxes rrder Articles 28 ard 29 of thc lbr lg.t fG

the penlod Malch L, L973 ttroryh rebuary 28t L976 (File lb. 15122).

A snall claJms heejJq ms held befqe lrthu .Iohnsst, Hearfutg fffis, at

tte offjces of the State Tbr( hmrission, BJdg. #9, State @rrsr Albanyr ]tsht YGk.

on Alrgust 23t L979 at 9:15 A.M. Appllcant apeeared by Raynrrl A. Ec*€ne, P.A.

the Arilit Division appeared by Peter Gottlr, Esq. (Ihtlry $ardergm, Esq. ' of

cdrnsel).

ISSIJES

I. !{hether tte aqrstnrctl"oar of a beer omler wrstJ.trrtd a cryital, fn5eote

nent to real propety on vfietlren on ocErLetion, sald ooler retafud its lfuitl,ty

as persural profnrty.

II. lrftretle a delirrery trucl< prchasd by aptlcant ms a$ject, to tlE

loca1 tal< furyosed by th€ City of Sarabga SpocLngrs.

Fr!{pnres or EAq

1. On April 30, 1976, as tfp result of an ardit, the }udtt Divisi.qr is$ed

a litrtlce of Deterrnination ard Demard for Palnrsrrt of Sales ard Uee Iaxes nre
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: a ,

against, agplLcarrt, Jqee M. !,lENearney Dlstrtlrrtcs I lrr'.1

1973 titmlgh EbEruary 28, Ln6 in th sn.nU of $21087.20,

interest of $490.90, fc a total qf $2r578,I0.

fc tle p€riodl lEclr I'

phta 
ryallry il{

2. Apptlcant olruated a beer dtstrihrtcstrtp L@ted at 1?0? State 8t$er*,',

Scheiectaey, !{aw York; rplJ€antls ,eales bmitory Lrnludedl'S,+Tdrry qrpry,

Saratoga Cornty aill tln Clty of Sarabga $prfugq,

3. On ardlt". tle Arillt DtvtSj.qr"fq.d, that appltcant faild to pay I scleg ri

s uae tar.cr ni€ellrnecr1s 
"e*s" 

IlEchaF"" anl the qu{sltLar oA .gaiiaJ.d' : ,,'

fined lss$s. !r" 
-oqly 

ffns at Lssre ar6 a beer mler srd a dolirrg:f trrdr q

tatrys,sgre assesgd. in ttc NnrntE o€ $661.05 ard $9.00.66, lefipeetsfipllr.,

4. cr itanrary L5;:, L975, appltoure qrtrrct*d teirds: ad Strdt1 $c.r.

ggpE?ffis ard enqlxeerBr to ffistrrrt a bs @letr. $re ry eoel{,"H ,
erected ,wltrrin $re hrildfig r{hich {iFlisant l,easedl frcm ilres.,tt lN*tgryrty ,(!rp.

, :*. i^-

&e €of€r is a ancl€te btoc$ struc'tilne dtb alnrrslrrtg of ryod-q,lefy 15 f€Gt'

x 30 feet anl 30 feet htgh. cre $rafl is octtrst wtth 
'the 

€o.€tc t*i}l & &' :

bri.ldirqr. Ere waltr are lr nLateil with 4 trrdp d sQrofu ItE erdsfJrgt
. : . . .

floc of tte buildirq, $,trtc*r is ffir wittr the oler flffi, ma reglrsal-o

that tnsrlaticr qrld be Jnstatted tstlccrnat}r. IhB atcage capacity d ttG
.  :  -  

;  ' r . .

ryted in tne s!n1{rre.

pergonal pfoperty'after carpletiorr anl tJrus asserbd saLes ta oh ttE tot+li:: '

'  

. e .  . :

-  ' " t  
. .  

' '  ;

1  . t v

" aontract eg'rnt.

nelnterr ard Schnidt, IrE.
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6. Applicant, cqrsi-d.ered the beer mler a depreciable capttat asset fc

Federal ta:< prpo*s.

, 7. Tfie been cooler vaas oonshrcted in srctr a rnarurer that it beoane a part

of tlre realty. Tte rersrzal of tle mlen frcnr the prenises tn,ild @rse nateriril

danage to the c@t€r itself ard rerder it practlcally rtorthless.

8. Gl Septeirber 25, 19?5, aSplicant pr*nsea a delivery tnrk for $151011.00

frqn F?ange Bettsl kanspcrtatior Corp, of Mi.ani, Florlda. AppLiaar* did rot pay

a sales or use ta:( on this transaction. The Ald.it Divisiqr fpLd ryplicant

liable fc bottr the IIe$r York State tar( ard the locat ta:< jnposeil by the Ctty of

glaratogra Sprirgs on tte basis.that the vetr"icle vns used i$ ttle City of Saratogp

Sprirgs ln the regular courae of hrsiress. AI?Ucant oqrcded that it is ltabLe

for the libw York State sales.talr aurnting to $600.44.

9. Applicant garagd tle deliverlr tnrk at lssue in ttE City of Sclnnectdy

ard used it primarlly il S.f,.r,."t4y 6nty ard Saratoga Otttty (qrtslde ttte Clty

of Sara@a Slpri-rgs)

I0. Applicarrt rnade dellverles with tlp tnrck b the City of Sprirys

at least one day a leeek. Agplicant W, UO acsunts in Sara@a 6rnty' of

!,rhich, 25 r,rere in tle Ci$r of Sara@a Sprirqs.

@IilSJ,BISSS OF I,AT{

A. that, tt€ ber ooler qrstltrft€it a &pital trFrov€tsrt b reaL Surprqcty'

the Fnrctrase of rdricle is not subject. to ttn lsarr York State sd:.es * *ryol"utittg

use tac.

B. Ihat the dellvery ta-uek was rpt garagecl c pnincipatty used in qp City

. ta:c ingoeed by said tocal tedry Jr:risdicticr. I,latter of Xerqtr.OotpoFatl4fi V.

State Tax Cqmri-ssion, 71 AD ?A L77i 422 NgS2d 493.
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C. $rat, tle alpli'catlor of ,Imrps M. lbtibal'rey Digtrtbrtcs, IrE., 18

granted to tte ectent that tle dd.itioraf taxes of $21087.20 are re&rd b

$11125.93. The Alrdit Division is twe&y djrected to rmdlfy tle rstLe of

Deteminatior arrl Dernarrl for Paywrt of Sales arrl, Use Ib€s Eue lswed lgrll 30t

1976. Scept as so gfranted, the apptLoation is in all otlrer respects dentd.

DAIIED: Albany, lhrw York

Nov 1 4 1980
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